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Directors' duties and liabilities
What are my duties as a director and how should I  comply with them in the current environment?

T he main duties  of a director are set out in the Swedish Companies  Act (2005:551). In the context of the COVID-
19 outbreak, the following four duties  are key:

https ://swe de n.dlapipe r.com/e n/ne ws/covid-19-corporate -qa-swe de n

COVID-19 Corporate Q&A:
Sweden

the duty to ensure the organisation of  the company and management of  the company's af f airs  –
the board of directors  shall ensure that the company's  organisation is  s tructured in such a manner that the
company's  accounts , asset management, and finances  in general are monitored in a satis factory way;
the duty to regularly assess the company's f inancial position – the board of directors  shall regularly
assess  the company's  financial pos ition and, if the company is  the parent of a group, the group's  financial
pos ition. T he board of directors  is  also respons ible for paying the company's  taxes  and fees  to the relevant
authorities . A failure by the company to pay taxes  may entail personal liability for the board of directors ;
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Where the balance sheet for liquidations  purposes  shows that the company's  equity is  less  than half of its
regis tered share capital, the board of directors  shall, as  soon as  poss ible, undertake a number of actions
including convening a shareholders ' meeting which shall cons ider whether the company shall go into liquidation
(initial meeting for liquidation purposes ). T he balance sheet for liquidation purposes  and an auditor's  report
with respect thereto shall be presented at the shareholders ' meeting; and

To ass is t directors  in demonstrating compliance with their duties  in the current environment, the following
practical s teps  are recommended:

the duty to act in the event of  capital def iciency or insolvency –  the board of directors  shall
immediately prepare and cause the company's  auditor to examine a balance sheet for liquidation purposes
(Sw: kontrollbalansräkning) where:

 there is  reason to assume that the company's  equity (Sw. eget kapital), is  less  than half of its  regis tered
share capital; or
in conjunction with execution (Sw: utmätning) under Chapter 4 of the Enforcement of Judgments  Code
(1981:774) it has  been found that the company lacks  assets  capable of being subject to a warrant of
execution.

the duty to act in good f aith to promote the success of  the company f or the benef it of  its
shareholders as a whole  –  when discharging this  duty directors  must have regard to a number of factors
including (amongst other things ) the long term consequences  of their decis ions ; the interests  of the
company's  employees ; the need to foster the company's  bus iness  relationships  with customers , suppliers
and others ; the impact of the company's  operations  on the community and the environment; and the des ire to
maintain a reputation for high s tandards  of bus iness  conduct.

hold regular board meetings and ensure comprehensive minutes are produced in a timely manner
which carefully document in matters  discussed and the reasoning behind the decis ions  made so there is  a
clear decis ion-making trail. Meetings  should be conducted by telephone or other remote means  s ince
phys ical board meetings  are not required by law in Sweden;
f inancial inf ormation –  ensure that up-to-date, robust financial information is  regularly prepared so that
directors  can make informed decis ions  in real time, and cons ider availability of exis ting facilities  (including
monitoring compliance with financial covenants ) and alternative means  of support (such as  government
ass is tance);
seek prof essional advice  early and on a regular bas is  –  eg on workforce issues , customer and supplier
arrangements  (including termination events ), and directors  duties , including those additional duties  which
apply when there are solvency concerns . Where appropriate, note the advice given in the relevant board
minutes ;
customers and suppliers – engage with trading partners  and keep lines  of communication open. While
all parties ' interests  may not be aligned, all share the common goal on maximis ing the chances  of their
bus iness  surviving; and
plan –  key creditors  (eg banks , the Swedish Tax Agency and landlords ) will be more willing to grant
''breathing space'' if directors  can present a clear plan on how their bus iness  is  well-placed to weather the
COVID-19 s torm.
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How can board members be appropriately protected in the perf ormance of  their duties (e.g. health
& wellness, indemnif ication & insurance)?

If the board members  neglect any of their obligations , they are personally and jointly liable for the damages
caused by the neglect. However, at the annual general meeting, the company has  to resolve on whether the
board members  are discharged from liability regarding the past financial year, or not. T he general meeting
votes  on discharge from liability for each board member separately. T his  means  that some board members
may be discharged from liability while some might not. If the general meeting decides  to discharge board
members  from liability, the principal rule is  that no claim for damage to the company may be brought against
the board members  in question.

T he indemnification can potentially cover both the award of damages  against a board member and the costs
involved in defending a claim, but cannot cover regulatory fines  or the unsuccessful defence of, or fines
imposed in, criminal proceedings . 

Directors ' and officers ' (D&O) liability insurance is  common in Sweden.  It typically provides  cover for individual
board members  against claims  made against them in their capacity as  board members , including defence
costs . T he insurance also provides  a cover for those entitled to compensation, which often is  the company
itself.  Policy exclus ions  typically include claims  in respect of a board member's  fraud, dishonesty, wilful default
or criminal behaviour.

Board members  in their capacity as  employees  are afforded the same protection as  other employees  and their
health and wellbeing must be safeguarded.  For more detail on the duty of care owed by employers  to
employees , see our publication 10 practical s teps  for global employers , right now.

Corporate actions
Does my company need to hold an annual general meeting and, if  so, how can I  manage the risks
associated with a physical gathering (or can my company hold a virtual meeting instead)?

A Swedish company must hold an annual general meeting ("AGM") within s ix months  of the end of its  financial
year. T here is  no legal poss ibility to postpone or cancel the AGM. Many companies  with a large number of
shareholders  have taken measures  to minimize the interest of participation in the AGM such as  not offering any
food, minimize participation from the company's  management and board of directors  and recommendations
for participations  through proxy. 

T he government has  proposed temporary legis lative changes  in relation to the formal requirements  in order to
facilitate participation in the AGM without being phys ically present. T hese changes  will allow the board of
directors  of the company to collect proxy forms and the shareholders  to exercise their voting rights  by post
without having to fulfil the requirement that the company must have included these poss ibilities  in its  articles  of
association.

Further, it is  allowed to hold the AGM by telephone, through a videoconference or s imilar provided that the AGM
is  managed from the location in which the company maintains  its  regis tered office and that the AGM accepts  that
some or all shareholders  participate in such manner. However, an AGM held in such manner requires

https://www.dlapiper.com/en/uk/insights/publications/2020/03/coronavirus-covid-19-ten-practical-steps-for-global-employers-right-now/
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identification of the participants  and there are currently no satis factory technical solutions  for such
identification. T herefore, this  option cannot be used by companies  with widespread ownership. 

It is  poss ible for a company to hold its  AGM per capsulum. T his  means  that decis ion at the AGM can be made by
circulation of the written meeting minutes , which the shareholders  approve by s igning the minutes . In order for
the Swedish Companies  Regis tration Office to accept decis ions  made in such manner for regis tration, all
shareholders  which have been entitled to participate in the AGM have to approve and s ign the minutes . T his
option can be used for certain decis ions  that can be made without any ambiguity and is  therefore not suitable
for companies  with a large number of shareholders .

Does my company need to f ile annual/audited accounts or are there dispensations?

A company's  annual report must be filed with the Swedish Companies  Regis tration Office within seven months  of
the end of the financial year. Companies  may s till be liable to be fined for late filing of annual accounts . However,
companies  have a poss ibility to request a concess ion to the fine related to late filing. T he Swedish Companies
Regis tration Office has  announced that a late filing due to COVID-19 may be cons idered valid grounds  for
obtaining a concess ion. A case-by-case assessment of whether there are grounds  for a concess ion will be
made by the Swedish Companies  Regis tration Office in each individual case. T here are no dispensations  from
the prescribed time frame to date in Sweden.

Are any legislative changes in relation to the striking of f  or dissolution of  companies in place or
proposed?

No legis lative changes  have been proposed or made to date in Sweden.

What impact has COVI D-19 had on the operation of  the local companies registry?

T he Swedish Companies  Regis tration Office has  not announced any operational impact due to COVID-19 to date.

What should we be taking into account when considering how best to preserve cash in the context
of :  dividends and other corporate actions (e.g. share buy backs); and incentive payments f or
directors / employees

T he board of directors  should cons ider cash management measures  as  an important tool to support the
ongoing operations  of the bus iness  and maintenance of the company's  solvency. If prudent cash management
measures  are not taken, the board of directors  should be mindful of the reputational damage that could be
caused, whether this  would handicap them in future negotiations  with funders  and whether this  is  cons is tent with
their duties  and the company's  corporate purpose.

T he Swedish Financial Supervisory Authority has  published a press  release on 26 March 2020 s tating that the
Swedish financial supervisory authority expects  banks  and credit market companies  to s top dividend payments .
T he authority urges  the board of directors  of the relevant companies  to immediately modify their proposed
dividends  and the spring's  annual general meetings  to resolve not to pay any dividends .

We have also seen a number of companies  defer or cancel dividends  and suspend buy-back programmes in
order to maximise the amount of cash available to support their core bus iness . Any decis ion to change dividend
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policy or buy-back programmes should be announced promptly and the board's  reasoning explained clearly.

T he board of directors  should also cons ider what s teps  they can take now to manage immediate and future
incentive plan costs , in particular whether such s teps  fall within the discretion of the board or remuneration
committee under the terms of the relevant plans . Transparent communication with directors  and employees  is
of paramount importance.

Disclosure
What are our disclosure obligations in the context of  the rapidly evolving situation around Covid-19
and its  uncertain impact on our business?

T he European Securities  and Markets  Authority ("ESMA") has  issued a public s tatement on 27 March 2020 to
promote coordinated action by national competent authorities  regarding issuers ' obligations  to publish
periodic information for reporting periods  ending on 31 December 2019 or after in the context of the COVID-19
outbreak. ESMA expects  national competent authorities  during this  specific period not to prioritise supervisory
actions  against issuers  who, due to COVID-19 outbreak, are unable to publish the financial reports  within the
statutory time frames  provided that the financial reports  are published within a period specified in ESMA's
public s tatement. A case-by-case assessment will be made by the relevant national competent authority (in
Sweden, the Swedish Financial Supervisory Authority) in each individual case.

Furthermore, the public s tatement s tates  that issuers , who reasonably anticipate that publication of their
financial reports  will be delayed beyond the s tatutory time frames , are expected to inform their national
competent authorities  of this  and inform the market of the delay, the reasons  for such delay and to the extent
poss ible the estimated publication date. However, the issuers  continue to be subject to the disclosure
obligations  laid down in Article 17 of the Market Abuse Regulation. In particular, issuers  must continue to inform
the market as  soon as  poss ible for any ins ide information that directly concerns  them. T he Swedish Financial
Supervisory Authority supports  ESMA's  public s tatement. Please see ESMA's  public s tatement here
https ://www.esma.europa.eu/s ites/default/files /library/esma31-67-
742_public_s tatement_on_publication_deadlines_under_the_td.pdf.

In addition to the above, ESMA has  published recommendations  to financial markets  participants  in which it is
s tated that issuers  should provide transparency on the actual and potential impacts  of COVID-19, to the extent
poss ible based on both a qualitative and quantitative assessment on their bus iness  activities , financial s ituation
and economic performance in their 2019 year-end financial reports  (if these have not yet been finalised) or
otherwise in their interim financial reporting disclosures . Please see our publication (in Swedish) for further
details  https ://sweden.dlapiper.com/sv/nyhet/noterade-bolags-informationsgivning-i-kolvattnet-av-covid-19.

T he above-mentioned means  that lis ted companies  must continue to discharge their ongoing obligation to
disclose ins ide information relating to the company under the Market Abuse Regulation and ensure that
regulatory announcements  regarding the impact of COVID-19 are made in a timely manner. Given the s ituation is
changing rapidly, assess ing whether ins ide information has  arisen is  particularly challenging. T he directors
must keep this  under regular review and ensure that the company is  in a pos ition to make disclosures  to the
market promptly as  required (for example, that it is  able to convene and hold board or committee meetings  to

https://www.esma.europa.eu/sites/default/files/library/esma31-67-742_public_statement_on_publication_deadlines_under_the_td.pdf
https://sweden.dlapiper.com/sv/nyhet/noterade-bolags-informationsgivning-i-kolvattnet-av-covid-19


Sida  6 / 8

cons ider regulatory disclosures  and that its  sys tems and controls  for identifying ins ide information remain
robust).

Moreover, directors  also need to cons ider their respons ibilities  to disclose information in the annual report
regarding the principal risks  associated with, and the impact of, COVID-19. Directors  should endeavour to
identify and articulate the precise risks  that their company is  facing and ensure risk reporting is  not generic. 

Transactions
When undertaking M&A, what issues should we be considering given current levels of  uncertainty?

Please see our alert Managing coronavirus  COVID-19 risks  in corporate deals .

For companies that want to access the capital markets, what options are available (and what
particular issues will arise) given current levels of  uncertainty/volatility (e.g. rescue rights issues,
underwriting arrangement, disclosure)?

Equity markets  can pose fundrais ing opportunities  for dis tressed companies  in need of bols tering their balance
sheets  given the current tightening of debt markets  and cash-flow pressures  on their bus iness  through, for
example, discounted rights  issues  and emergency fundrais ing. However, the current market volatility due to
COVID-19 creates  execution risks  that should be taken into cons ideration as  fundrais ings  may be pulled or
delayed, perhaps  at a late s tage.

A substantial equity fundrais ing would typically be expected to trigger the requirement for a prospectus
prepared in accordance with the EU Prospectus  Regulation and national laws  implementing the directive.  A
prospectus  must contain all information relevant to an investment decis ion and the information must be
accurate in all material respects . T he issuer and its  board of directors  are respons ible and bear the risk of the
prospectus  and that the information contained in the prospectus  corresponds  to the facts . Particular attention
should be given to risk factors , which must be tailored to the issuer's  bus iness  and cannot be generic. In
conjunction with the issuer's  financial advisers  it is  important therefore to thoroughly diligence the issuer's
COVID-19 response and the specific impacts  the pandemic has  had and is  likely to continue to have on its
bus iness .  Here, the response regarding the disclosure obligations  under MAR and the recent
recommendations  regarding the publication deadlines  of the issuer's  financial reporting under the
Transparency Directive can be particularly noted (see above section "Disclosure").

T he abovementioned will also be required in order to access  underwriting commitments  and, from the issuer's
perspective, close attention should be given to the conditions  and termination events  in underwriting
agreements  that may include force majeure clauses  that might provide that grounds  for exemption exis t,
provided that the COVID-19 outbreak also actually prevents  the contracting party from performing its
obligations .

Price discovery is  particularly challenging in volatile markets . Hence, it will be important to conduct a thorough
market sounding exercise (in compliance with regulatory requirements ) in advance of any fundrais ing in order to
maximise its  chances  of success .

https://www.dlapiper.com/en/uk/insights/publications/2020/03/managing-covid-19-risks-in-corporate-deals/
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Contracts
To what extent can a MAC/MAE provisions be relied on as a result of  issues f lowing f rom Covid-19? 

In an M&A context, much will depend on the exact terms of the MAC negotiated by the parties . In Sweden, MAC
clauses  are not specifically regulated by law and the construction of the optimal MAC clause varies , depending
on the specific conditions  for the agreement. However, generally a MAC clause shall be construed narrowly,
clear, specific and objectively measurable, for it to get the des ired effect and avoid litigation.

In the challenging environment brought about by the COVID-19 outbreak, it is  in the interests  of all parties  to
ensure that any MAC conditions  or termination rights  are clear and tightly drafted. In circumstances  where a
buyer terminates  in reliance on a broad or generic MAC, litigation is  likely. A MAC clause is  more likely to be
successfully obtained (and conceded) if it relates  to specific COVID-19 risks  identified during due diligence and
sets  out the means  by which such risks  can be objectively measured and quantified. Alternatively, if the parties
agree that there should be commitment to consummate the transaction notwithstanding COVID-19 risks , then
the MAC (if any) should be drafted to express ly exclude such risks .

I n light of  movement restrictions, can we sign contracts electronically and if  so how?

Contracts  governed by Swedish law can be validly s igned electronically provided that they fulfil the requirements
of general contract law (primarily the Contracts  Act (1915:218) (Sw. avtals lagen)).

However, not all electronic s ignature methods  have the same evidential weight, or are sufficiently secure, reliable
or res is tant to fraud.  E-s ignature platforms may provide more security and better evidence than a person
typing his /her name or pasting his /her s ignature into an electronic vers ion of a contract (as  this  can eas ily be
forged). When cons idering the use of e-s ignature platforms, parties  should cons ider cost (eg licence fees ) and
timing implications ; ensure that the parties  know in advance who the s ignatories  (and their witnesses ) will be (as
typically each s ignatory and witness  will need to be pre-regis tered with the e-s ignature platform provider);
address  potential confidentiality concerns  (eg where a witness  is  attesting the contract us ing a separate device);
and ensure the parties ' IT  security requirements  are satis fied.

In general, most transactions  can be concluded through electronic s ignature. However, a few specific types  of
contract have s tatutory requirements  and must be in a certain format. For example, contracts  for the purchase
of real es tate must be in a phys ical written format, as  they must be s igned by hand. Further, there may be
difficulties  where the contract needs  to be filed with an authority or regis try (eg the Swedish mapping, cadastral
and land regis tration authority) which will not currently accept electronic s ignatures , if it needs  to be notarised,
legalised or apostilled; if the s igning party is  us ing its  common seal or if there are constitutional restrictions  on
its  corporate capacity or authority to use electronic s ignatures .

Another example is  that some documents  filed with the Swedish Companies  Regis tration Office need to be
s igned in original. Examples  of such documents  are regis tration forms, certificates  and the adoption certificate
(Sw. fas ts tällelseintyg) in the annual report. However, minutes  from board meetings  and general meetings , as
well as  the annual report may be electronically s igned. It must be noted that the electronic s ignature in these
cases  have to meet the legal formal requirements  regarding advanced electronic s ignatures , according to the
eIDAS-regulation. If the s igning party has  identified itself through Swedish BankID, or another form of e-
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identification, the legal formal requirements  regarding advanced electronic s ignatures  is  automatically
cons idered met. Having a Swedish BankID means  that the s ignatory must have a Swedish identity number. If the
authentication is  done by only the use of code, via text message or e-mail, the electronic s ignature is  generally
not cons idered an advanced electronic s ignature.


